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BUILDING AND CONSTRUCTION INDUSTRY (SECURITY OF PAYMENT) BILL 2021 
Second Reading 

Resumed from 26 May. 
HON DR STEVE THOMAS (South West — Leader of the Opposition) [3.50 pm]: I take this great opportunity 
to discuss the Building and Construction Industry (Security of Payment) Bill 2021. The focus of this bill is an issue 
that does not just affect the construction industry; it is absolutely cursed upon business in all its glory, large and small. 
I am going to talk a little about how that process comes about before I turn to talk about the construction industry. 
This is something that is replicated from small to big industries. Of course, the issue with the construction industry 
is that it is a large industry and the contracts are very large and, obviously, the impact on businesses, particularly 
subcontractors, is extreme. But the principles are the same no matter the size of the business and I want to relay 
a couple of key concepts before we get into the substance of the bill. 
I do not know these days how many members in the chamber have run or owned a business; perhaps not too many. 
In years gone past, the proportion would have been higher. I guarantee members that timeliness and security of 
payment is an issue that impacts upon all of us. I ran a business from about 1991 to 2007. I built it from scratch 
and at its peak I employed about six people, so I consider that it was a small business. The principles are exactly 
the same in that if people provide goods and services, they expect to be paid for the provision of those goods and 
services. Some things have changed, and certainly for those at the smaller end that provide small retail it is not too 
bad because as credit cards tended to take over the whole process, it became the banks that took the risk, not small 
businesses. When I first became involved in business, it was absolutely small business that took that risk. I ran 
a veterinary practice and originally we used the old paper accounting system and way back then everybody, of course, 
paid by cheque. I am obviously of a different generation from the speaker whom we just heard from and for whom 
the world is very different. People paid by cheque. 
Hon Matthew Swinbourn: You’re a dinosaur! 
Hon Dr STEVE THOMAS: It seems like that sometimes, Hon Matthew Swinbourn. My children certainly think I am. 
Hon Alannah MacTiernan: Cheques are still used in election campaigns. 
Hon Dr STEVE THOMAS: Really? 
Hon Alannah MacTiernan: Very large ones. 
Hon Dr STEVE THOMAS: I thought, minister, it might be brown paper bags but that is entirely another story! 
Hon Alannah MacTiernan: But you’re not the National Party, are you? They were very big on big cheques. 
Hon Dr STEVE THOMAS: Big cheques; okay. 
The PRESIDENT: Okay, that is enough frivolity. Thank you. The honourable member has the call. 
Hon Dr STEVE THOMAS: Thank you, President; it is not even a Thursday! 
The issue is the security of those payments. In my fairly small and humble business, I worked out at one point that 
I would lose on average about $20 000 a year through bad debtors and people not paying their bill. That does not 
sound like a huge amount of money but when one considers that I ran that business for 17 years, that is $340 000 
worth of income that I had to forgo. The interesting thing is that when people run a business like that, what they 
forgo is the profit and the income, because generally they cannot pick up the money until somebody pays. At the 
end of the year, they do their business accounts, including what they can write off. Potentially, some of it can be 
written off and they can get some of it back in tax, effectively, by reducing their taxable income. It is absolutely the 
case that it is money that people just do not see. They would much rather have the $340 000 come in even if they 
were going to lose between $50 000 and $100 000 in tax than not see it at all. It is an enormous problem for businesses 
across the board. Getting people to pay is immensely problematic and the collection system is immensely problematic 
for businesses. I recall very early on in my business venture attending a field day in a country town at which 
representatives of the then department of commerce were in attendance. It was, effectively, the Consumer Protection 
division, which exists now, under a different name. I remember having a conversation with the representatives in 
which I said, “In my view, you should be doing as much work helping small businesses get money out of people who 
refuse to pay as you do in protecting the people who do not want to pay.” Back in the 1990s, the then department 
of commerce took the view that its job was to tell people how not to pay their bills. As someone who wrote off 
significant dollars, I found that an immensely offensive process. 
In another adventure, I finally got one of my bad debtors to pay. In my experience in mixed practice, the debts 
were not so big. Although I might have carried between $50 000 and $100 000 worth of debt at any one time, my 
colleagues in the equine industry, particularly those in racing, would carry three to four times that amount in debt. 
At any one time they might have been owed between $300 000 and $400 000. My risk was moderate compared with 
some and it was obviously far more moderate when compared with some of the extremes in the building industry. 
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I will never forget when a client ran up a bill of about $5 000 in the early 1990s. It seemed like $5 000 was worth 
a lot more back then. Finally, after having taken legal action to place a moratorium over the client’s last piece of 
property, I received a cheque. I went out and purchased a small bottle of domestic sparkling from the south west 
region to celebrate this particular $5 000 windfall because I had been on the verge of writing it off. A couple of 
weeks later, I received an email that stated that the particular gentleman declared bankruptcy after he paid me the 
$5 000. For those who are not aware of the bankruptcy laws, they will come to realise as we debate this bill that 
this area is a fraught combination of state and federal legislation. The first thing I discovered under the bankruptcy 
laws was that when a person pays unsecured creditors within a certain period before going bankrupt, the bankrupt’s 
agents can claim the money back from the unsecured creditors when they take over.  
Having celebrated the fact that this person had finally paid off his debt, one of the hardest things I have ever had 
to do in business was to give the money back to the estate, as it were, of the bankrupt so that the money could go 
to those who held a priority mortgage—effectively, the banking system. Those old enough would know that if we 
go way back to before those laws were enacted, when businesspeople in particular, but also individuals, ran up 
accounts, realised they were on the verge of trading while insolvent or about to go bankrupt, they would run around 
and pay all the small businesses first. Then there would be very little left for the major financial corporations to take 
their dollars out. Something had to be done because the major financial corporations do not suffer losses gladly, 
and the legislation was changed. That goes back to the 1990s. I do not remember the year the legislation was changed; 
it was before that. 
Hon Alannah MacTiernan: It was in place in the 80s. 
Hon Dr STEVE THOMAS: Yes, so it was well before that. That was one of my great introductions to the 
management of creditors and debtors, particularly security of payment. Security of payment is particularly important 
for smaller businesses. That includes those smaller businesses and subcontractors in the construction industry. 
Plenty of larger companies make a small fortune out of delaying payments to those people who can least afford it. 
If a small business person or subcontractor has put in a significant amount of their capital reserve so they can tender 
for a project or do a job or if they are using consumables in whatever they have done or potentially paying staff to 
do that, obviously the longer they delay that payment, the worse off they are because it comes at a cost. People do 
not understand that capital and cash come at a time cost. It has a value. We might argue that with the very low 
level of inflation at the moment—about 1.7 per cent at last look—that cost is not overtly high. It is absolutely true 
that cash is more freely available now than it has been for a very long period. Those who have been around long 
enough to remember 17 to 22 per cent interest rates would figure out that picking up commercial interest rates for 
2.5 per cent at the moment is a pretty good comparison. 
Hon Matthew Swinbourn: Bitcoin—that’s what you want! 
Hon Dr STEVE THOMAS: Is that the new state financial policy? 
Hon Matthew Swinbourn: Not from my point of view. 
Hon Dr STEVE THOMAS: Should we invest in bitcoin? I think another cryptocurrency is trying to take over 
now. That is not my area of expertise. 
What happens is that we have an issue of security of payment. It is obviously to the benefit of all parties to have cash 
in their bank account for as quickly and as long as possible. Certain entrepreneurs around Western Australia were 
infamous for paying their bills at the last possible minute. Many were quite glad and developed a certain level of fame 
by making sure they did not pay their accounts until they received at least a second letter from the accredited lawyer. 
That money was stuck in their bank account. That is how many of them got additional funds. If the poor old creditor 
took too long to try to access that money, sometimes it was forgotten altogether. The advantage was certainly with the 
person or company that held the money in their bank account. The same obviously applies to the construction sector. 
We also need to consider and make sure that we are aware of the recognition of an illegal business entity. When 
we get to the phoenixing sections of this piece of legislation, it will be important to recognise that an entity that 
can owe a debt, take on a debt, owe money or be owed money does not have to be a person; it can be a legal entity. 
The most obvious example is a corporation registered under the commonwealth Corporations Act 2001. Members 
might remember a very big battle in the 1990s and early 2000s about the extent to which the Corporations Act ran 
legislation and particularly controlled what happened. A High Court case determined that the federal legislation 
over corporations was absolute and primary. When we get to the debate around what corporations do, particularly 
around phoenixing, we need to recognise that corporations play a major role and they have a legal entity in their 
own right. They can carry a debt. They can hold property. They can employ people. They can do all the things that 
we would expect of a person. It is of course much easier to phoenix a company than it is a person. 
When we talk about phoenixing, this is when a company struggles and it cannot pay its debts, so it declares itself 
bankrupt. The people within that company change addresses potentially, change the branding on their equipment 
and very quickly start operating under a new name in a new corporate sense. It is absolutely the case that the 
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Corporations Act allows that to happen. The reverse of that process is that if we did not allow that to happen, every 
person would ultimately be personally responsible for every debt that they incur. That is also an unworkable 
prospect. As attractive as it might sound to individuals and very small businesses and microbusinesses, the problem 
we have is that every person would suddenly take on enormous risk with every venture. Some of the richest people 
in Western Australia have used this process of starting businesses and failing and allowing shareholders or creditors 
to absorb those costs. Some of them are famous for it. It is this corporate nature, this legal entity outside of the 
individual, that allows that to happen. If we do not allow that to happen, entrepreneurs struggle to develop companies 
and then suddenly, all those people who are employed do not get employed. Although it is a vastly imperfect system, 
it protects and allows people to rort the system. It also allows people to develop businesses and industries to employ 
people. This point is key to the legislation that we find ourselves presented with today because it is also an imperfect 
attempt to solve the issues around the security of finance. If I had a perfect solution, I would be introducing a private 
member’s bill and trying to solve the issue. If I had the ultimate solution, I would be out there spruiking it. 
The opposition will be supporting the bill before the house today as an imperfect solution to a significant problem. 
It is a hydra: a multi-headed beast that will take more and more bits of legislation to fix. It is a bit like the Income 
Tax Assessment Act 1936. The tax act used to be one big volume. As everybody got a little better at getting around 
their taxes, the tax act expanded. Corporate tax started to get involved and it got easier to get around that, so the tax 
act expanded. Now the tax act is like the wall of a house; it is an enormous thing. This will be the same sort of process. 
I thought the explanatory memorandum to the bill and the second reading speech, which was read by the parliamentary 
secretary, not the minister, last week, were very bold. The third line of the speech states — 

In August 2016, the WA Labor Party, when in opposition, made a promise that if elected, we would 
pursue a bold reform agenda … 

It is not really bold. It is a reform agenda, I will give you that, and it does make some very positive steps, and I will 
give you that as well, but I am not sure that I would go to the extent of calling it bold. It is interesting that the 
Labor Party obviously has had to pull back on some of its intent and, again, in a lot of these cases, we will probably 
get to that in good time. I think the Labor Party started out with bold intent. Perhaps it might have promised to pursue 
a bold reform agenda but I think the government has come up with a useful whimper by comparison in a bold 
attempt to make significant change. That is a little more sensible than the explanatory memorandum to the bill. Its 
second paragraph states —  

The purpose of the Bill is to provide better payment protections to contractors working in WA’s building 
and construction industry to ensure they get paid on time, every time. 

“On time, every time” is going to be very interesting because this bill obviously cannot deliver that. That is not 
a criticism of the bill; I just think that the government has a little issue with explanatory memoranda and making 
sure that they are as accurate as they should be. This bill will not be able to ensure contractors in the building and 
construction industry get paid on time, every time. It cannot do that, and neither should we expect it to. That would 
make it such an authoritarian document that the building industry in Western Australia would be unworkable. It 
really is just a question of intent and of getting explanatory memoranda right. 
I return to the definition of what we are trying to do here, and that is to try to protect people within a legal framework 
under the Corporations (Western Australia) Act and other acts that allows them to not have to gamble with their own 
assets when they go into business. Someone has to take a risk; we do not operate in a risk-free environment, and that 
is an acknowledgement we will need to get from the government. Ultimately, this bill will not create a situation in 
which subcontractors get paid on time, every time, or to the full amount. It cannot do that. We have to recognise that 
there is risk involved in the process. At some point in financial management, it is really just about managing where 
the economic risk sits. Obviously, everyone wants to shift as much of that economic risk as possible to someone else. 
That is human nature. One of the greatest lessons we learn as new members in this place and the best advice I ever 
got was that the greatest interest is always self-interest. That is generally the case when we get into business dealings. 
It is at the heart of conservative politics that we accept that risk exists. We are absolutely and unashamedly supportive 
of industries and businesses that accept risk and take it on. No-one takes on risk more than small business people. 
I ran a small business for 17 years and I can tell members that in most years, at least half my employees took home 
a higher wage than I did. The business owner is the first person there in the morning and they are the last person 
to leave at night, and if anything goes wrong, it is their responsibility. Employee’s wages come first and the business 
owner gets to pick up the pieces that are left over. It is not an easy thing to be in small business, which is why so 
many small businesses fail, not only in Western Australia but across the entire country. It is a tough place to be 
and it is not simple. 
That is why it is at the heart of conservative politics that we accept risk. We accept that someone has to carry that 
risk, and we would like that risk apportioned as fairly as possible, but no piece of legislation will ever deliver precisely 
what we want. No piece of legislation can prevent bad behaviour and no piece of legislation can legislate for common 
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sense. We will never quite get everything exactly as we want because the sheer nature of the risk that exists in 
business takes over. 
It might be considered that the court system is the obvious place to try to manage the risk process, particularly 
when someone has not been paid. Having had some experience with that, it is a very tenuous link to make for most 
small business people. The first thing people learn in business is that most small debts are not worth chasing; it 
will cost them more to chase them than they will collect. We tried debt collectors for a while. They did the classic 
thing of making a phone call, writing a letter, writing a second letter and then asking us if we wanted them to write 
a third letter. After the third letter they say, “Basically, we can’t collect at this point. You might as well write this 
off.” The truth is, most businesses could probably write the three letters themselves; I suspect they could probably 
be downloaded from the internet now. It was not quite so common back then, but it was very difficult. To go into 
the court system is immensely problematic. 
When people come to me to discuss legal issues in business, in particular, the most complex cases are generally 
around contract law, which is nightmarish. Family law probably has the most personal impact, but the rules are the 
same for most legal entities. That is to say that, in my view, the court system is not designed to provide justice. People 
are very keen to chase justice. They generally have a very firm view on what justice looks like, but at the same 
time, the person on the other side of the court also has a very firm view on what justice looks like to them. The 
two views are generally diametrically opposed. I say to people, “You should not go into the court system, under any 
circumstances, to chase justice; that’s not what it’s designed for. It may claim it, but that’s not what it’s designed 
for.” The court system is designed for processing. It is designed to get through, in the most efficient way, the cases 
it can get through and to provide an outcome that is actually the most convenient for the court to live with. It sounds 
cruel, but that is how I generally describe it to people who go through the court system. It is designed as a system 
that the court can survive and live with the best. It is not necessarily a justice-based system, and people who chase 
small to moderate debts tend to do so out of a sense of personal outrage, and it is usually a smart business that 
says, “Well, this isn’t really worth chasing.” 
It is very difficult to fix that. I know a previous government introduced a thing called the State Administrative Tribunal 
because the intent of that government was to provide an alternative to the very expensive court system through which 
people might try to get a resolution without necessarily spending a lot of money on lawyers. That concept was good. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 1087.] 

Sitting suspended from 4.16 to 4.30 pm 
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